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Introduction 
Co-Chair, NHC Health Leadership Conference 
Planning Task Force

• Paul Pomerantz
Chief Executive Officer
American Society of Anesthesiologists
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The Latest on the 2017 Tax 
Law: What Does It Mean for 
Nonprofits?

BEN KERSHAW

DIRECTOR, PUBLIC POLICY AND 
GOVERNMENT RELATIONS
INDEPENDENT SECTOR



Agenda
• 2017 Tax Bill Recap

• Charitable Giving

• Unrelated Business Income Tax (UBIT)

• Other Issues

• Don’t Just Sit There!
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2017 Tax Bill Recap 
• What’s in a name? 

• Environment à Process à Policy

• $1.5 trillion question
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Charitable Giving
• Charitable Deduction “preserved”

• Standard deduction doubled 

• Other deductions eliminated or scaled back

• 46 million itemizers
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Charitable Giving
• Charitable Deduction “preserved”

• Standard deduction doubled 

• Other deductions eliminated or scaled back

• 46 million itemizers
18
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Charitable Giving: Data
• Uncertainty reigns (data lag and behavior lag)

• Polling predicts significant pain

• Early reporting – dollars barely up, donors down

• Increases in giving from high dollar donors
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Charitable Giving: Solution
• Universal Charitable Deduction

• H.R. 651 – Charitable Giving Tax Deduction Act
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Unrelated Business Income 
Tax (UBIT)
• Taxing tax-exempts?

• $1.5 trillion question

• 512(a)(6) – unrelated trades or businesses 
calculated separately

• 512(a)(7) – transportation fringe benefits now 
subject to UBIT

• Rampant uncertainty
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UBIT: Solution
• Repeal

• H.R. 513 – Nonprofits Support Act

• Other legislation forthcoming
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Other Issues: Johnson Amdt
• Firewall of public trust

• Free speech ≠ tax-free speech

• Repeal passed the House 3 times in 115th
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Other Issues: Deficits
• $1.5 trillion question

• Nondefense discretionary à $55B cut in FY2020

• Solution: #RaiseTheCaps
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Don’t Just Sit There!
• www.independentsector.org/action-center

• www.nationalhealthcouncil.org/public-policy

• Legislative stewardship
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http://www.independentsector.org/action-center
http://www.nationalhealthcouncil.org/public-policy


Ben Kershaw 
Director, Public Policy and Government Relations

Independent Sector
(202) 467-6110

bkershaw@aam-us.org
@Ben_Kershaw
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Questions?

mailto:bkershaw@aam-us.org
twitter.com/ben_kershaw


Political Activities of 501c3 
and 501c4 Organizations: 
Rules of the Road

JOSHUA ROSENSTEIN

PARTNER
SANDLER REIFF LAMB ROSENSTEIN & 
BIRKENSTOCK, P.C.



Similarities
• Both are forms of incorporated entity 

(companies organized under state law)

• Both have independent legal existence

• Require (generally) articles of incorporation, 
directors, officers, registered agents, periodic 
corporate filings (e.g., corporate registrations), 
and Form 990 filings with the IRS
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c3 versus c4: Tax Deductibility 
of Donations
501c3:

• “Charitable” Organizations

• Most 501(c)(3) organizations are eligible to receive 
deductible charitable contributions: donations are tax-
deductible to the DONOR

501c4:

• “Social Welfare” Organizations

• Contributions to 501(c)(4) organizations are generally not 
deductible to the donor (with very limited exceptions)
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c3 versus c4: IRS Recognition
• 501c3 Organizations must receive approval 

from the IRS via an application (form 1023) in 

order to obtain deductibility and other benefits 

(e.g., exemption from sales tax)

• 501c4 Organizations need not receive formal 

approval: can self-declare
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C3 Permissible “Exempt” 
Purposes
C3s can only be organized and operate for permissible 
purposes:
• Religious, charitable, scientific, literary, or 

educational purposes, anti-poverty purposes, 
support for the distressed or underprivileged; 
erection or maintenance of public buildings, 
monuments, or works; promotion of health; 
promotion and protection of the environment.

• The majority of activities conducted by the c3 must 
be in furtherance of these “exempt” purposes.
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c4 Social Welfare 
Organizations
• To be operated exclusively to promote social 

welfare, an organization must operate primarily 
to further the common good and general 
welfare of the people of the community (such 
as by bringing about civic betterment and social 
improvements)
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Lobbying and Advocacy
• Both types of organizations are permitted to 

lobby, but:

• A 501c3 must keep its lobbying efforts to an 
insubstantial level (usually less than 10-20 
percent of the organizations activities and 
budget). The exact “insubstantial” percentage is 
determined by the organization’s size.

• A 501c4 is not limited on how much lobbying it 
can engage in, so much as the lobbying 
pertains to the organization’s cause.
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501c3 Lobbying Limits
A 501(c)(3) IS allowed to engage in lobbying but 
cannot be a “substantial part” of its activities –
measured in one of two ways:

• Let IRS judge all the “facts and circumstances” 
or

• Subject the organization to a dollar limit on 
amount spent on direct and grassroots 
(“subsection h election”)
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Dollar Cap/Substantial Basis
Subsection (h) Election: Organizations other than churches
and private foundations may elect the expenditure test 
under section 501(h) as an alternative method for 
measuring lobbying activity. Under the expenditure test, the 
extent of an organization’s lobbying activity will not 
jeopardize its tax-exempt status, provided its expenditures, 
related to such activity, do not normally exceed an amount 
specified in section 4911. This limit is generally based upon 
the size of the organization and may not exceed 
$1,000,000, as indicated in the table below.
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Subsection (h) election for 
501c3s
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If the amount of exempt purpose expenditures is: Lobbying nontaxable amount is:

≤ $500,000 20% of the exempt purpose expenditures

>$500,00 but ≤ $1,000,000 $100,000 plus 15% of the excess of exempt purpose 
expenditures over $500,000

> $1,000,000 but ≤ $1,500,000 $175,000 plus 10% of the excess of exempt purpose 
expenditures over $1,000,000

>$1,500,000 but ≤ $17,000,000 $225,000 plus 5% of the exempt purpose expenditures 
over $1,500,000

>$17,000,000 $1,000,000



What is Lobbying?
Direct Lobbying: Communication with Member of congress, state 
or local legislator concerning specific legislation or specific 
legislative proposal; and which reflects and view on that 
legislation or proposal.

Grassroots lobbying:

1. Communication with the general public;

2. Refers to specific legislation or specific legislative proposal;

3. That reflects a view on that legislation or proposal; and

4. Encourages recipient to take some action on the legislation or 
proposal.
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IRS Lobbying

• INCLUDES lobbying state and local legislative 

bodies

• DOES NOT INCLUDE any effort to influence 

Executive Branch or federal or state agency 

officials UNLESS it is to influence the development 

of or a position on specific legislation (including 

nominations)

• NOTE: For ballot measures, communications 

views for or against, to the public, counts as 

DIRECT lobbying – not grassroots. Counts once 

petition is first circulated for signatures – before 

that, does not count as lobbying at all
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What counts against the IRS 
caps?
Based on specific communications, calculate:

• Cost of communications
• Cost of researching, developing, preparing & 

placing or sending them
• Includes staff time spent on those activities 

including planning and strategizing
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501c4 Lobbying
• A 501c4 is not limited on how much lobbying it 

can engage in, so long as the lobbying 
pertains to the organization’s cause!
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Partisan Electoral Activity
• 501(c)(3)s are prohibited from supporting or opposing candidates 

for public office or political parties. Under federal tax law, a 501(c)(3) 
organization may “not participate in, or intervene in (including the 
publishing or distributing of statements), any political campaign on 
behalf of (or in opposition to) any candidate for public office.” 
501(c)(3)s can, however, participate in those electoral activities that 
do not support or oppose candidates for public office (“nonpartisan 
electoral activities”).

• A 501(c)(4) may support or oppose candidates, but only as long as 
that activity remains secondary to its primary, non-candidate work. 
Keep it to under ~40-45% of the annual expenditures.
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Specific Examples: What can 
each type of organization do?
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Activity type C3 C4

Lobbying Limited unlimited
Partisan Electoral Activity No Yes, as long as less than 40-45%
Conduct voter registration and GOTV activities based on 

party affiliation or how people will vote

No Yes

Distribute voter guides to the public that set out the 

candidates’ views on a broad range of issues

Yes Yes

Distribute voter guides to the public that compare 

candidates on issues of importance to the organization

No Yes

Endorse candidates and publicize its endorsements No Yes

Fund independent expenditures in support of or 

opposition to a candidate

No Yes

Compare organization’s issue position with that of a 

candidate

No Yes

Highlight the differences between candidates for public 

office on a high-profile issue on which the candidates 

have diverging views

No Yes

Post partisan political messages on Facebook, Twitter, or 

Tumblr

No Yes



Anonymity of Donors
Donors to 501c3s and 501c4s must disclose the 
identities of “substantial” donors to the IRS. But 
charities and 501c4 organizations can redact the 
names and addresses of donors they make 
available for public inspection.
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Joshua Rosenstein
Partner 

Sandler Reiff Lamb Rosenstein 
& Birkenstock P.C.

202-479-111
Rosenstein@sandlerreiff.com 
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Break
10:25 – 10:35 A.M.



If You Build It, They Will Fund
RUPA BROSSEAU

EXECUTIVE DIRECTOR
FOUNDATION FOR ANESTHESIA EDUCATION 
AND RESEARCH



Envato



Rupa Brosseau
Foundation for Anesthesia Education and Research

more�

N a t i o n a l  H e a l t h  C o u n c i l

I f  y o u  b u i l d  
i t … t h e y  w i l l  F u n d

�





about  FAERFAER
American Society of Anesthesiologists 

Established in 1986

Our Mission: 

To develop the next generation of 

physician-scientists in anesthesiology



about FAERFAER

Raise $$$ 
Give it Away
Awarded $40M+

�



Give it  Away
Programs & Grants

Medical Students Summer Program

Residents Scholars Program 

Grants tailored to early-career investigators:

ü MRTG; REG; RFG



OverviewOverview

ResultsBranding/
Messaging

Tech 
Tools

Volunteer 
Activation

If you 
Build it

Ease his 
Pain

Go the 
Distance



team2016

Marketing –
August 2016

Programs –
October 2016

Administrative 
Assistant (leave)

Grants – August 
2016

Director –
December 2016 

� �� � �



staffFAER

Grants/Programs
Coordinator

Director Admin - PT



goals2017

� �

�

Board Education

Integrate into New Database

New Website

Hit our Fundraising 
Goals�



OverviewOverview

Branding/
Messaging



D e s i g n  i s  a  s i l e n t  
a m b a s s a d o r  o f  y o u r  

b r a n d .
- P a u l  R a n d



- Choose at least 10-15 photos that represented our organization

Photography



Design/Logo
Do not eat the logo



OverviewOverview

Branding/
Messaging

Tech 
Tools



Social Media

Emails

Website

establishEstablish Platforms



Tools on a BudgetTech Solutions

*Inexpensive
*Quick to use
*Met my demands
* “Anybody can do this”



PlatformConstant Contact

*A/B Testing

*Subject line testing

*Cost - $95 (unlimited emails; list segmentation; 

contact list import; mobile app) 



- What kind of story do you want to tell?

- Photo Treatments 

- Obtain Permission 

Copywriting/Storytelling

Constant Contact



PlatformCanva

*Easy to Use & free
*Select from designs
*Upload photos



- What kind of story do you want to tell?

- Photo Treatments 

- Obtain Permission 

Copywriting/Storytelling

Canva



- What kind of story do you want to tell?

- Photo Treatments 

- Obtain Permission 

Copywriting/Storytelling



Platform
Hubspot



Platform
ANIMOTO



PlatformANIMOTO



Platform
RAWshorts



Platform
RAWshorts



PlatformQGIV



Platform
QGIV



OverviewOverview

Branding/
Messaging

Tech 
Tools

Volunteer 
Activation



Volunteer
Activating

*Portfolios
*Email, call or write letters
*Resources: tool kit



Member ListASA Database

*2017
*Problem: No affiliation to FAER
*$1,500
*Creative Approach in 2018



Micro-Campaign
Honor Your Mentor

*2018
*Matching Idea: Development Chair
*Ask: $100

*Recognition: FAER booth at 
ANESTHESIOLOGY® 2018
*Starbucks



Micro-Campaign
Paying it Forward



Micro-Campaign
Honor Your Mentor

*Paying it forward
*Hit $5,000 Goal within two 
weeks
*$30,000 in less than five 
weeks



OverviewOverview

ResultsBranding/
Messaging

Tech 
Tools

Volunteer 
Activation



Results
Results

*$140,000+ over goal



Thank youStay in Touch

FAERinfo

@FAERanesthesia

rupabrosseau@faer.org



Navigating Sensitive
HR issues 

JOSHUA ROSENSTEIN

PARTNER
SANDLER REIFF LAMB ROSENSTEIN & 
BIRKENSTOCK, P.C.



General Topics
• Harassment in the era of #metoo

• Employee or Independent Contractor?

• Non-profits and the Fair Labor Standards Act
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Harassment in the Era of 
#metoo
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Why be concerned?
• The media, shareholders, customers, clients, 

and donors are increasingly concerned about 
employers turning a blind eye to cultures of 
harassment and discrimination.

• A lawsuit or EEOC complaint are to be 
avoided; but negative press coverage often 
precedes a lawsuit and the damage can be 
difficult or impossible to overcome
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The Public is Concerned.
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Charges Filed With EEOC: 
The Numbers.
• Largely remained steady: 80,680 charges if FY 

1997 à84,254 charges in FY 2017

• Certain years showed significant jumps (FY 
2010 had 99,947 charges filed)

• Not including state and local agency charges.
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The Media is Focusing on 
These Issues.
• Women’s Media Center Report study showed a 

30% increase in the number of press hits 
concerning sexual assault between May 2017 
and August 2018

• #metoo stories are up 52%

• High profile shareholder suits: Google, Nike 
among others.
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Best Practices
• Written, robust policies (including non-retaliation)
• A proper complaint procedure: multiple intake points (consider 

a third-party vendor)
• Thorough investigation by the organization:
• Board member?
• HR
• Vendor
• Consider running investigations through (not by) counsel to 

preserve privilege
• Coordinate legal, HR, and communications teams on any 

public response
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Classification of Workers: 
Employee or Contractor?
• Misclassification of workers as independents 

contractors creates liability for employers:
• Back pay
• Back payroll taxes
• Overtime
• Benefits
• Unemployment Insurance
• OSHA standards
• Misclassification is an issue under federal and state 

law
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Employee or Contractor?
• Labor Department and IRS have created “tests” 

to determine proper classification.
• Under federal law, no one provision in the test 

controls – look at the entire relationship. 
HOWEVER, the key here is the level of risk the 
worker has versus the level of control the 
employer exerts.

• Just getting a 1099 is not enough.
• Signing a “consultant” agreement is not enough.
• Having an EIN or LLC is not necessarily enough.
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Fair Labor Standards Act: 
“Employment Relationship”
Labor Dept test:

• The extent to which the services rendered are an integral part 
of the principal’s business.

• The permanency of the relationship.
• The amount of the alleged contractor’s investment in facilities 

and equipment.
• The nature and degree of control by the principal.
• The alleged contractor’s opportunities for profit and loss.
• The amount of initiative, judgment, or foresight in open 

market competition with others required for the success of 
the claimed independent contractor.

• The degree of independent business organization and 
operation.
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Employee or Contractor
The IRS has a slightly different test:

• Behavioral control: A worker is an employee when the 

business has the right to direct and control the work 

performed by the worker, even if that right is not 

exercised.

• Financial control: Does the business have a right to direct 

or control the financial and business aspect of the 

worker’s job?

• Relationship status: An expectation that the relationship 

will continue indefinitely, rather than for a specific project 

or period, is seen as evidence that the intent was to create 

an employer-employee relationship; if the work is the type 

that are a key aspect of regular business operations, likely 

to be an employee.
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Employee or Contractor?
Consider:
• A plumber. Sets own hours; uses own tools; while you can 

direct the end result (“fix this toilet”) you don’t prescribe the way 
in which the work is done; has other clients and invests in the 
business.

• Independent contractors are generally free to seek out 
business opportunities.

• Unreimbursed expenses, independent contractors are more 
likely to incur unreimbursed expenses than employees.

• Training a worker on how to do the job – or periodic or on-
going training about procedures and methods – is strong 
evidence that the worker is an employee.
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Employee or Contractor
Best Practices:

• Written contracts
• Contract with LLCs
• Require insurance of all vendors
• Do not fire workers, only to “re-hire” as 

contractors
• Ensure adequate independence, use of own 

tools/equipment
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Fair Labor Standards Act Hot 
Topics: Wage and Hour Issues
Non-profits and the FLSA:
• While generally, 501c3 organizations are exempt from the federal 

minimum wage/overtime laws, this is not a universal truth.

• State law may nonetheless apply

• Enterprise coverage: The FLSA applies to businesses with sales or 
revenues of at least 500K per year which engage in ordinary commercial 
activities such as operating a gift shop. Standard “charitable” activities 
are usually not commercial.

• Regardless of the dollar volume of the business, the FLSA usually 
applies to hospitals; institutions primarily engaged in the care of older 
adults and people with disabilities who reside on the premises; schools 
for children who are mentally or physically disabled or gifted; federal, 
state, and local governments; and preschools, elementary and 
secondary schools, and institutions of higher education. 
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FLSA and non-profits
Even without “enterprise” coverage, individual employees may be entitled to 
protections of the FLSA:

• Engaged in interstate commerce or in production of goods for interstate 
commerce

• Making interstate phone calls
• Ordering goods from out of state
• Receiving interstate communications

• Handling credit card or financial transactions or related bookkeeping
• Insubstantial amount of time spent on such work won’t count.

• Considerable lack of clarity: “The Department focuses its enforcement 
efforts on circumstances where it can have significant impact on 
compliance.”
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FLSA Hot-Topics, Generally
Interns:
• May not be exempt from minimum wage/overtime.
• Cannot assume that an intern who performs office/grunt work is 

exempt
• Educational credit; nature of the work is key

Overtime:
• Time and a half for hours worked over 40 in a pay week
• Floor of minimum wage
• No requirement generally to pay for lunch breaks or commute time
• STATE LAW MAY DIFFER!

Exemptions
• White-collar/administrative/executive exemptions may be applicable
• Examine job duties carefully when making classification decisions
• STATE LAW MAY DIFFER!
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Joshua Rosenstein
Partner

Sandler Reiff Lamb Rosenstein 
& Birkenstock P.C.

202-479-111
Rosenstein@sandlerreiff.com 
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Thank you!

The General Session resumes at 12:00 p.m. 
in the Dalmar Ballroom with our next 

presenter, Casey Albertson, President of 
PatientBond.


