
 
 
 

 
 

September 30, 2015 
 
The Honorable Sylvia Burwell 
Secretary 
Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201 
 
Re: Comments on Essential Health Benefits Benchmark Plans 
 
Dear Secretary Burwell: 
 
Thank you for the opportunity to comment on the proposed 2017 Essential 
Health Benefits (EHB) benchmark plans released August 28, 2015. 
 
The National Health Council (NHC) is the only organization that brings 
together all segments of the health community to provide a united voice for the 
more than 133 million people with chronic diseases and disabilities and their 
family caregivers. Made up of more than 100 national health-related 
organizations and businesses, its core membership includes the nation’s 
leading patient advocacy groups, which control its governance. Other members 
include professional societies and membership associations, nonprofit 
organizations with an interest in health, and major pharmaceutical, medical 
device, biotechnology, and health insurance companies. 
 
Essential health benefits are a critical protection to ensure patients with chronic 
conditions have meaningful access to the care they need. While we are pleased 
that the Department of Health and Human Services (HHS) is updating the EHB 
benchmarks to further strengthen the Affordable Care Act (ACA), we are 
concerned that a few areas need further strengthening. Moving forward we 
hope that HHS can continue to improve EHB by ensuring that benchmark 
plans are as robust as possible and comply with ACA requirements so that they 
are not, in and of themselves, discriminatory. 
 
Essential Health Benefits Are Necessary – But Not Sufficient – to Ensure 
Patients Have Appropriate Access 
 
The EHB package sets a floor for the medicines and services that health plans 
sold through the marketplace must cover, but remains silent on many other 
factors that along with EHBs determine whether patients can access and afford 
quality health care. Plan design elements, including high cost-sharing and 
utilization management, can create significant barriers to access, even when 
the medicines or services are covered by plans. As HHS moves forward with 
other rulemaking, such as implementation of the non-discrimination provision 

 

 

 
BOARD OF DIRECTORS 

 
Chairperson 

Randy Beranek 
National Psoriasis Foundation 

 
Chairperson-Elect 
Tracy Smith Hart 

Osteogenesis Imperfecta Foundation 
 

Vice Chairperson 
Cynthia Zagieboylo 

National Multiple Sclerosis Society 
 

Secretary 
James C. Greenwood 

Biotechnology Industry Organization 
 

Treasurer 
 Elizabeth J. Fowler, PhD, JD 

Johnson & Johnson 
 

Immediate Past Chairperson 
Nancy Brown 

American Heart Association 
 

Margaret Anderson 
FasterCures –  

A Center of the Milken Institute 
 

Marcia Boyle 
Immune Deficiency Foundation 

 
John Castellani 

PhRMA 
 

Barbara Collura 
RESOLVE: The National 

Infertility Association 
 

Robert Gebbia 
American Foundation for  

Suicide Prevention 
 

Eric Hargis 
Colon Cancer Alliance 

 
Dan Leonard 

National Pharmaceutical Council 
 

Barbara Newhouse 
ALS Association 

 
Ann Palmer 

Arthritis Foundation 
 

Paul Pomerantz, FASAE, CAE 
American Society of Anesthesiologists  

 
Eric Racine, PharmD 

Sanofi 
 

Michael Rosenblatt, MD 
Merck 

 
J. Donald Schumacher, PsyD  

National Hospice and  
Palliative Care Organization 

 
Steven Taylor 

Sjögren’s Syndrome Foundation 
 

John W. Walsh 
Alpha-1 Foundation 

 
Ex Officio Member 

Marc Boutin 
Chief Executive Officer 

National Health Council 

National Health Council 
1730 M Street NW, Suite 500, Washington, DC 20036-4561  ■  202-785-3910  ■  www.nationalhealthcouncil.org  ■  info@nhcouncil.org 

 



Comments on Essential Health Benefits Benchmark Plans 
September 30, 2015 
Page 2 of 3 
 
of the statute and the upcoming Notice of Benefit and Payment Parameters, we continue to urge 
you to further strengthen patient protections by preventing plans from implementing plan designs 
that discriminate against people with chronic diseases and disabilities.  
 
Benchmark Plan Documents Must Be Updated to Ensure Access to Basic Health Care 
Guaranteed by the Affordable Care Act 
 
We are disappointed that 14 states failed to update their plan materials with 2014 plan designs, 
limiting the public’s ability to offer helpful and insightful commentary that could affect EHBs in 
many states. Alabama, Colorado, Illinois, Michigan, Missouri, New Mexico, North Carolina, 
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, and Utah all have plan 
documentation that either pre-date 2014 or have no specified date. Although exact formularies 
are not posted, the oversight of posting outdated plan documents leaves the public only to 
assume that these 14 states are using formulary documents reflective of the 2014 plan year and 
not the older plan years.  
 
The release of the proposed benchmarks is intended to offer an important opportunity for the 
public to comment on the completeness, appropriateness, and balance of EHBs for all individual 
and small group plans, yet outdated plan materials created difficulty in understanding exactly 
how the selected plans will serve as benchmarks for the patients who will rely on EHBs as a 
baseline benefits package. In the future, we urge HHS to provide more explicit guidance and 
oversight regarding plan documents to ensure they are up to date and that the public has the 
opportunity to offer comments on documents from the correct plan year. 
 
Benchmarks Should Be Based on More Recent Plans to Ensure They Are Compliant With 
ACA and Offer More Robust Coverage 
 
The final rule on the Notice of Benefit and Payment Parameters for 2016 released earlier this 
year indicates that a state failing to select a benchmark for 2017 would default to the previously 
selected benchmark plan—a plan from 2012 with tweaks to ensure compliance with the ACA. 
Instead, HHS should define a new default benchmark plan from 2014 that is compliant with 
ACA of its own accord, not through supplementation.  
 
The proposed rule also failed to clarify whether the ten options for benchmark plans can have 
grandfathered status or otherwise be non-compliant with ACA requirements. Should these non-
compliant plans be permitted in the pool of options from which states will select a benchmark 
plan, the process of advancing health coverage will stagnate and continue along a path of 
supplementation and “fixes” that are entirely inappropriate for patient coverage and access. 
Initial analyses suggest that approximately half of the states failed to select a new benchmark 
plan for 2017, which means that a significant portion of the states include benefit packages that 
are not inherently compliant with the ACA. 
 
One such area that is of concern is compliance with the EHB requirement that plans cover 
rehabilitative and habilitative services. Because many states use outdated plans that are not 
inherently compliant with this ACA requirement, many of the states’ selected benchmarks do not 
cover habilitative services. These services are often both necessary for people with disabilities. 



Comments on Essential Health Benefits Benchmark Plans 
September 30, 2015 
Page 3 of 3 
 
Additionally, many of these outdated plans lump habilitative and rehabilitative services together. 
They serve different functions and should be treated as such. 
 
States with Proposed Benchmark Plans that Do Not Meet a Minimum Percent of the 2017 
Maximum Drug Count Should Not Be Selected as Final Benchmark Plan Choices 
 
While 41 states cover at least 85 percent of the 2017 maximum drug count, there are some states 
with particularly low counts of covered unique chemical entities. For example, Utah covers 64 
percent of the maximum covered unique chemical entities in 2017, California covers 56 percent, 
Idaho covers 56 percent, and Colorado only 51 percent. While we understand that the drug 
coverage represented by these figures is not necessarily reflective of poor coverage of 
medications in the state or non-compliance with EHB requirements, it is worrisome that plans in 
these states might, in the interest of keeping premiums affordable, offer more limited formularies 
in future years. We urge HHS to consider that benchmark plans failing to cover some minimum 
percent (e.g., 70 percent) of unique chemical entities may not be suitable benchmark-plan 
options because they fail to provide the important protections envisioned by EHB policies and 
the concept of a state-selected benchmark plan. Without distinct requirements, states may feel an 
incentive to offer fewer medications to limit their spending impact. 
 
As the voice for people with chronic diseases and disabilities, the NHC believes that broad 
patient protections are critical to the success of qualified health plans and exchanges. The NHC 
hopes that HHS can continue to advance the state benchmark plan selection process through 
greater transparency and improved deliberation by key decision-makers in states failing to update 
benchmark plan materials. 
 
Please do not hesitate to contact Eric Gascho, our Assistant Vice President of Government 
Affairs, if you or your staff would like to discuss these issues in greater detail. He is reachable by 
phone at 202-973-0545 or via e-mail at egascho@nhcouncil.org.  
 
Sincerely, 
 
 
 
Marc Boutin, JD 
Chief Executive Officer 
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