
 

 

 

 

 

 

June 6, 2011 

 

Donald M. Berwick, M.D., Administrator 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services  

Attention: CMS–1345–P 

P.O. Box 8013  

Baltimore, MD 21244–8013 

 

Re: CMS-1345-P, “Medicare Shared Savings Program: Accountable Care 

Organizations”   

Dear Dr. Berwick:  

 

The National Health Council (NHC) appreciates the opportunity to submit 

comments on the proposed rule implementing Section 3022 of the Affordable 

Care Act (ACA) titled: CMS-1345-P, Medicare Shared Savings Program: 

Accountable Care Organizations (ACOs). The NHC strongly supports the 

development and testing of new delivery models for care management that 

improve the quality of care to patients. We are eager to work with CMS as it 

finalizes this rule.  

The NHC is the only organization of its kind that brings together all segments of 

the health care community to provide a united voice for the more than 133 

million people with chronic diseases and disabilities and their family caregivers. 

Made up of more than 100 national health-related organizations and businesses, 

its core membership includes approximately 50 of the nation’s leading patient 

advocacy groups, which control its governance. Other members include 

professional societies and membership associations, nonprofit organizations 

with an interest in health, and major pharmaceutical, medical device, 

biotechnology, and insurance companies. 

 

The NHC would like to provide comments on five aspects of the Medicare 

Shared Savings Program: 

 

• Patient-centeredness criteria;  

• Beneficiary assignment based on primary care physicians (PCPs); 

• Exclusion of Part D expenditures in baseline and spending calculations;  

• Quality measures; and  

• Potential impact on innovation. 

 

Patient-centeredness criteria. The NHC applauds CMS for placing 

requirements on ACOs to ensure patient engagement throughout an ACO’s 

operations. The success of an ACO relies not only on ACO operations and 

 

 

 
BOARD OF DIRECTORS 

 
Chairperson 

John H. Klippel, MD 
Arthritis Foundation 

 
Chairperson-Elect 

Larry Hausner 
American Diabetes Association 

 
Vice Chairperson 

LaVarne A. Burton 
American Kidney Fund 

 
Secretary 

Jack Lewin, MD 
American College of Cardiology 

 
Treasurer 

Dan Leonard 
National Pharmaceutical Council 

 
Immediate Past Chairperson 

Steven Taylor  
Sjögren’s Syndrome Foundation 

 
David W. Beier 

Amgen 
 

Randy Beranek 
National Psoriasis Foundation 

 
Nancy Brown 

American Heart Association 
 

John J. Castellani   
PhRMA 

 
Barbara Collura 

RESOLVE: The National 
Infertility Association 

 
Lee Grossman 

Autism Society of America 
 

George Guido 
AstraZeneca Pharmaceuticals 

 
Nina M. Hill, PhD 

Pfizer Inc 
 

Jennifer L. Howse, PhD 
March of Dimes Foundation 

 
Harry Johns 

Alzheimer’s Association 
 

Vicki Kalabokes 
        National Alopecia Areata 

Foundation 
 

Eric Racine, PharmD, MBA 
sanofi-aventis 

 
John R. Seffrin, PhD 
American Cancer Society 

 
Stephen J. Ubl 

Advanced Medical Technology 
Association (AdvaMed) 

 
Thomas W. Wallace 
Eli Lilly and Company 

 
National Health Council 

President 
Myrl Weinberg, CAE 

Ex Officio Member 

National Health Council 
1730 M Street NW, Suite 500, Washington, DC 20036-4561  ■  202-785-3910  ■  www.nationalhealthcouncil.org  ■  info@nhcouncil.org 

 



NHC Comments on Accountable Care Organizations 

June 6, 2011 

Page 2 of 3 

 
 

 

providers but also on patients receiving such care. We support the patient-centeredness criteria 

outlined in the proposed rule and urge CMS to include a focus on patients in a final rule. In 

particular, the NHC supports the requirements to create: processes for patient involvement in 

ACO governance; systems to identify high-risk individuals and to create individualized care 

plans; and processes to promote shared decision-making. Patients with chronic diseases and 

disabilities have a unique set of health care needs and often require specialized care. Thus, the 

NHC strongly supports the development of individualized care plans in collaboration with the 

patient and the patient’s family caregiver (if appropriate) to ensure that care is tailored to the 

unique preferences and circumstances of the individual patient.  

 

Beneficiary assignment based on PCPs. As currently proposed, Medicare beneficiaries will be 

assigned to ACOs based on the primary care services that beneficiaries receive from a 

physician. CMS proposes to use four types of primary care physicians (internist, general 

practitioner, family practitioner, or geriatrician) to determine assignment. The NHC is deeply 

concerned that this structure will preclude the participation of patients with chronic diseases and 

disabilities, who rely on the care of myriad providers, including a broad range of specialists, to 

help manage their health. For many of these patients, a specialty care physician often serves as 

the patient’s primary care physician. In addition, the NHC is concerned that CMS’ proposed 

approach could lead to high-cost beneficiaries being shifted to specialists to avoid attribution to 

a given ACO, which would undermine the aim of the Medicare Shared Savings Program to 

control expenditures and improve quality for this very group. We urge flexibility by CMS in 

defining the types of providers that determine assignment to an ACO, and support the inclusion 

of specialists and non-physician providers such as nurse practitioners and physician assistants to 

better ensure that patients with chronic diseases and disabilities are included in ACOs and are 

not subject to discrimination. 

Exclusion of Part D expenditures. The current proposed rule would include only Part A and B 

expenditures in the baseline and spending target calculations. As ACOs will not be held 

accountable for spending in Part D, the NHC is concerned that provider prescribing patterns 

may shift from Part B to Part D drugs – even in cases when a Part B drug may result in better 

outcomes. While CMS has indicated its intention to track Part D prescriptions, the NHC urges 

CMS to actively monitor prescribing patterns of Part B and Part D drugs among ACOs against a 

baseline of entities that are not participating in an ACO. This would allow CMS to identify 

prescribing anomalies early and take corrective action quickly to ensure patients continue to 

receive the most appropriate therapy. In addition, the NHC believes CMS should incorporate in 

its evaluation process a determination on whether provider decisions to prescribe a Part B or 

Part D drug is inappropriately being influenced by the potential to generate shared savings and 

whether further refinement of the program is necessary to address this issue.  

Quality measures. The NHC commends CMS for selecting quality measures for use in the 

Medicare Shared Savings Program that are harmonized across other federal incentive programs, 

including Physician Quality Reporting System (PQRS), the Hospital Inpatient Quality 

Reporting (IQR) Program, and the Electronic Health Record (EHR) Incentive Program. While 

we appreciate that CMS carefully considered a broad range of process and outcomes measures 

in ultimately choosing the 65 measures proposed for use in calculating the performance 

standard in year one, the NHC urges CMS to move to the primary use of outcomes and patient 
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experience of care measures in the future. In addition, the NHC recommends CMS implement a 

process to routinely review measures to ensure that they reflect new clinical information or 

evidence in a timely manner. Future measures should also be aligned with other incentive 

programs in order to reduce the burden placed on program participants. 

 

Potential impact on innovation. An ACO must meet minimum savings thresholds before it 

can benefit from any shared savings. Incentives to reduce expenditures to qualify for shared 

savings payments may encourage providers to direct patients to the least expensive care – and 

could lead to underutilization of new and/or costlier technologies that have the potential to 

improve individual patient outcomes. Current safeguards in the CMS proposed rule to protect 

patients from being denied appropriate care are insufficient to address this problem. The NHC 

encourages CMS to develop mechanisms to ensure that access to technological advances is not 

limited due to their cost. Such a mechanism could include a requirement that ACOs document 

the determination of the service, procedure, or item for each patient to demonstrate that a full 

array of technologies was evaluated. In addition, CMS should establish an appeals process for 

patients and clarify how patient complaints will be arbitrated. As CMS continues to refine the 

Medicare Shared Savings Program, we urge CMS to consider implementing these protections so 

that ACOs do not have the unintended effect of restricting patient access to critical new 

technologies.  

 

We would like to thank you for this opportunity to share our comments. The NHC supports 

your efforts to ensure the Medicare Shared Savings Program meets the intended objectives of 

improving quality of care while reducing costs. Please do not hesitate to contact Eric Gascho, 

our Associate Director of Government Affairs, if you or your staff would like to discuss these 

issues in greater detail. He is reachable by phone at 202-973-0545 for via e-mail at 

egascho@nhcouncil.org.  

 

Sincerely, 

 

 

Myrl Weinberg, FASAE, CAE 

President 


