
 
 
 

 
 
 

January 16, 2016 
 
The Honorable Sylvia Mathews Burwell 
Secretary 
Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201 
 
Re: Draft 2017 Letter to Issuers in the Federally-facilitated Marketplaces 
 
Dear Secretary Burwell: 
 
The National Health Council (NHC) appreciates the opportunity to submit 
comments on the draft 2017 Letter to Issuers in the Federally-facilitated 
Marketplaces. We are submitting this letter to ensure that patients have access 
to appropriate coverage in upcoming plan years. 
 
The NHC is the only organization that brings together all segments of the 
health community to provide a united voice for the more than 133 million 
people with chronic diseases and disabilities as well as their family caregivers. 
Made up of more than 100 national health-related organizations and 
businesses, its core membership includes the nation’s leading patient advocacy 
groups, which control its governance. Other members include professional 
societies and membership associations, nonprofit organizations with an interest 
in health, and major brand and generic pharmaceutical, medical device, 
biotechnology, and insurance companies. 
 
We appreciate that the Department of Health and Human Services (HHS) and 
the Centers for Medicare and Medicaid Services (CMS) continue to work to 
improve patient protections for those who are served through the exchange 
market. The NHC has worked closely with HHS to advocate for modifications 
to requirements that will support the needs of patients in exchange plans and 
other health insurance coverage affected by the Affordable Care Act (ACA). 
Over the past few years, the NHC has focused ACA-related advocacy efforts 
on five key priorities developed to promote and ensure a patient-friendly 
exchange market: non-discrimination, transparency, uniformity, continuity of 
care, and oversight. 
 
These principles guide the NHC’s actions related to the exchanges and 
informed our comments to HHS on the Proposed 2017 Notice of Benefit and 
Payment Parameters (NBPP) last month. We strongly believe that many of the 
changes included in both the proposed NBPP and the draft Letter to Issuers  
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will benefit patients managing complex health conditions, but the NHC urges the agency to go 
further in supporting patient access and protecting against discrimination. We are pleased with 
the portions of the Letter that confirm CMS’ thoughts outlined in the NBPP, including standard 
benefit design, minimum thresholds for network adequacy, guidelines to verify patient safety, 
and the acceptance of third party payments. We emphasize here, though, that as such changes are 
fleshed out, developed, and implemented, they should consider the impact to patients with 
chronic health needs. The details of the implementation of these policies will determine the 
success across enrolled populations. 
 
We are also encouraged by provisions unique to the draft 2017 Letter to Issuers. Specifically, 
CMS has made significant progress in, defining time and distance standards for provider 
networks, expanding clinical appropriateness review, and continuing consumer support tools.  
 
In future iterations of the Letter, we hope that the Agency will continue to improve its tier 
placement test to ensure that plan benefit design is not discriminatory by nature. Similarly, HHS 
must outline stricter guidelines for monitoring and targeting condition-specific discrimination in 
the marketplace. 
 
Network adequacy standards provide an important baseline for covered services and 
should continue to be defined further. 
 
CMS has taken important steps in addressing network adequacy in both the Proposed 2017 
NBPP and the draft 2017 Letter to Issuers. We are pleased that CMS has set standards for 
breadth of plans’ provider networks. The federal government should play a key role in oversight 
of provider networks to ensure that plans in all states maintain a suitable level of access within 
networks.  
 
Specifically, the NHC appreciates the agency’s proposed default time and distance standards. 
Ideally, states would independently develop their own network adequacy standards using 
quantifiable metrics, and the federal government would provide review and oversight of states’ 
metrics and the results of the reviews. We, however, realize that some states are not prepared to 
provide this level of detailed oversight and are thus pleased that CMS will evaluate QHP issuers’ 
networks in states that do not elect to review independently for network adequacy.  
 
We particularly appreciate the requirement that for each specialty and standard outlined, the 
issuer would need to provide access to at least one provider for at least 90 percent of enrollees. 
The detail and clarity of the requirement beyond what was included in the Proposed 2017 NBPP 
should ensure patient access to critical specialists within a reasonable geographic radius. Despite 
this, we urge CMS to continue to closely monitor complaints and grievances as well as other 
sources where information related to barriers to access might be shared to test assumptions that 
these standards are appropriate as written. 
 
The NHC understands that it must expect variations in the time and distance standards applicable 
to issuers in different service areas based on local circumstances, including the availability of 
particular provider types and local patterns of care. The Medicare Advantage (MA) program, 
where the standards were originally conceived, uses a justification process requiring that QHP 
issuers detail patterns of care and other relevant information that explain why the issuer does not 
meet the time and distance requirements. As long as CMS formalizes this process to ensure that 
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exceptions are appropriate, we believe this flexibility will effectively address necessary 
exceptions to the standards due to geographic characteristics. If enforced properly, these newly 
proposed time and distance standards will improve access across the board. With that said, we 
expect CMS to take an active role in oversight, particularly as this program is implemented. 
 
CMS’ prioritization of and improvements to formulary reviews should improve access to 
clinically appropriate therapies. 
 
Effectively evaluating plans formularies ensures that drug coverage meets the medical needs of 
patients enrolled in exchange plans. The NHC is pleased that the federal government is 
expanding the types and depth of formulary reviews. Access to medications for people with 
chronic diseases and disabilities is vital to help them manage their conditions. When formularies 
restrict access to these medications, patients struggle to stay within their treatment regimen, 
which can lead to poor health outcomes and increased costs for the patient, the plan, and the 
entire health care system. 
 
Formulary reviews, such as the clinical appropriateness review, are critical in ensuring that drug 
treatments in specific disease states are consistent with guidelines. Expansion of this review 
beyond the four conditions proposed in 2016 was absolutely necessary and we are therefore 
pleased that CMS has more than doubled the conditions reviewed to nine in 2017. Patients 
diagnosed with any of these conditions necessitate active provider engagement and support to 
adhere to complex treatment regimens.  
 
However, we hope that as CMS continues to improve and streamline this process, it will be able 
to include more disease states systematically. CMS can not only improve health outcomes by 
ensuring access to necessary medications based on clinical guidelines, but it can also save the 
health system long-term costs that are created by a lack of access. 
 
Further, we caution the reliance on clinical guidelines as a sole determination of formulary 
adequacy. These guidelines are often ill-equipped to take the broad diversity of patient 
populations into account and, as a result, may often not account for factors such as comorbitities, 
heterogeneity, and unique patient preferences. In many instances, they may also be outdated. We 
urge CMS to carefully examine the clinical guidelines being used and consider including 
additional oversight. We would also reiterate the need for strong exceptions and appeals 
processes, which would help mitigate many of the unintended consequences created by the 
inherent shortcomings of the clinical appropriateness test. 
 
Decision support tools are a vital component of the shopping experience and must be 
enhanced. 
 
The provider directory and drug formulary links, lookup tools, and the out-of-pocket cost 
comparison tool were welcomed additions to healthcare.gov in the 2016 open enrollment period. 
We commend HHS for adding these vital new tools to aid people as they shop for their insurance 
plan. We were pleased to see in the Letter that these tools will be included for 2017.  
 
However, we urge you to improve upon these tools in a variety of ways. While we understand 
that many of the issues, such formulary information not being complete, are attributable to this 
being the first year the tools were available, we hope that these issues will not be present at the 
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start of 2017 open enrollment. The NHC would also like to see granularity added to the out-of-
pocket cost comparison tool to allow people to get a fuller picture of their expected costs. 
Stratifying shoppers into low, medium, and high use makes it difficult to determine which plan 
will offer the lowest costs, and we urge you to add more inputs, such as the exact medications 
taken and the types of providers and other medical services that people will need.  
 
Additionally, we would like to see a greater variety of sorting options. Currently, shoppers are 
only able to sort their plans by premium and deductable. While premium and deductable are 
important to all beneficiaries, many people with chronic conditions are more concerned with the 
availability of their providers and medicines and their total expected costs (premium and out-of-
pocket). These people would greatly benefit by a new sorting option that would place plans that 
include their providers and medicines at the top or an option that would sort by total expected 
premium and out-of-pocket costs. This would eliminate the need to scroll through a large number 
of plans before finally finding the one that best meets their needs.   
 
CMS must create a test for adverse tiering of medications to fulfill its requirement to 
ensure nondiscriminatory coverage. 
 
We agree with the concern expressed in the Letter that adverse tiering is detrimental. However, 
as described in the Letter, the steps the federal government is taking to prohibit adverse tiering 
are insufficient, and the NHC is not confident the Agency has taken the appropriate steps to 
discourage the practice and effectively monitor benefit design.  
 
While the example used in the Letter (the placement of all drugs in a therapeutic class in a 
specialty tier) is obviously discriminatory, other tiering structures may also be discriminatory. 
Conversely, some tiering structures may be appropriate. It is important that HHS examine tiering 
structures to determine whether or not they are discriminatory. 
 
The Letter offers no new reviews or requirements to ensure that plans do not use adverse tiering. 
In fact, the Letter merely reiterates earlier-mentioned reviews on nondiscrimination, suggesting 
that the federal government “may” review tier placement as part of the clinical appropriateness 
review. Though CMS has created a set of review tools to screen plan benefits and formularies, no 
tool examines tier placement. As plans use adverse tiering to minimize premium increases and 
manage their benefits, they are often discriminatory against with chronic conditions who are 
forced to find ways to afford their medications. As examples of discriminatory benefit design 
continue to surface, it is vitally important that CMS provide more stringent oversight of QHP 
formularies, including tier placement.   
 
The National Health Council believes that, with some important modifications, the approach 
outlined in the draft 2017 Letter to Issuers improves upon key protections included in the 2016 
Letter to Issuers. However, the NHC stresses that in order for QHPs to work to meet the needs of 
the millions of people who will rely upon the benefits and services covered, some provisions 
need to be strengthened and important details must be clarified in the forthcoming guidance. 
 
As the voice for those with chronic diseases and disabilities, the NHC believes that broad patient 
protections are critical to the success of qualified health plans and exchanges. As HHS and CMS 
finalize the 2017 Letter to Issuers, the NHC strongly encourages the agency to include in its final 



NHC Comments on the Proposed 2017 Letter to Issuers 
January 16, 2016 
Page 5 of 5 
  
regulations the above-referenced levels of patient protections as well as those included in our 
comments on the Proposed 2017 NBPP. 
 
Please do not hesitate to contact Eric Gascho, our Vice President of Government Affairs, if you 
or your staff would like to discuss these issues in greater detail. He is reachable by telephone at 
202-973-0545 or via e-mail at egascho@nhcouncil.org.  
 
Sincerely, 
 
 
  
 
Marc Boutin, JD 
Chief Executive Officer 
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