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PPACA
 Patient Protection and Affordable Care Act of 2009 

(PPACA) signed into law on March 23, 2010

 Enacts wide range of health care reforms, including

 Bans pre-existing conditions

 Prohibits discriminatory eligibility criteria based on 
medical conditions or claims experience

 Creates health benefit exchanges to provide access to 
more affordable insurance

 Eliminates life time benefit limits

 Requires non-exempt individuals to purchase insurance 
or pay penalty (the Individual Mandate)

PPACA Challenges
 Seven pending cases challenging Individual Mandate

 Four decisions

 2 upholding

 2 striking down

 1 striking down entire statute

 28 States plus DC as plaintiffs
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States Challenging Health Care Reform
Virginia v. 
Sebelius
(E.D. Va., 
decided Dec. 
13,2010)

Florida v. HHS
(N.D. Fla., decided Jan. 
31, 2011)

Mead v. 
Holder
(D.D.C., 
pending) 

Pruitt v. 
Sebelius 
(E.D. 
Okla., 
pending) 

Walters v. 
Holder
(S.D. 
Miss., 
pending)
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Washington
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Wyoming

District of 
Columbia

Oklahoma Mississippi

The Individual Mandate
 The most controversial provision of the Patient 

Protection and Affordable Care Act of 2009 (PPACA)

 Every United States citizen (not specifically exempted) 
must purchase “minimum essential coverage” for each 
month beginning in 2014, or pay a monetary penalty

 Does not apply to individuals who qualify for a 
religious exemption, who are not US citizens, 
nationals, or aliens lawfully present in the US, or who 
are incarcerated

 Subsidies available for qualified low-income 
individuals
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The Constitutional Question
Can Congress require individuals to 
purchase health insurance or pay 
penalty? 

The Commerce Clause
 Key issue: Is Individual Mandate a permissible 

exercise of Congress’ power under the Commerce 
Clause?

 Commerce Clause gives Congress the power to 
“regulate commerce . . . among the several states.”

 Article 1, Section 8, Clause 3 of the U.S. Constitution 

 CC is a linchpin of our federalist structure

 Enumerated powers for federal government

 All other powers left to states or people (10th Amend.)

 Intended to prevent trade wars between states
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The Commerce Clause
 Congress may regulate activities that substantially 

affect interstate commerce, including purely local 
activities

 Regulated activities are typically economic in nature

 The regulated activity may be local and 
noncommercial if regulation is integral to a broader 
statutory scheme that permissibly regulates interstate 
commerce 

The Commerce Clause
 Rational Basis Test

 The court need not itself determine whether the 
regulated activities, “taken in the aggregate, 
substantially affect interstate commerce in fact, but only 
whether a ‘rational basis' exists for so concluding.”

Gonzales v. Raich, 545 U.S. 1, 22 (2005)



2/25/2011

6

Commerce Clause Jurisprudence
 Gibbons v. Ogden (1824) 

 If Congress has an enumerated power under the Constitution, such 
as its authority to regulate under the Commerce Clause, it should be 
able to exercise that powerfully 

 Very expansive first interpretation of Congress’ Commerce Clause 
authority re NY law regulating intrastate waterways

 Hammer v. Dagenhart  (1918)
 Congress cannot prohibit prohibition the transportation of goods in 

interstate commerce in order to regulate child labor in factories and 
mines within the states

 A.L.A. Schechter Poultry Corp. v. U.S. (1935)
 Congress can’t regulate wage and hours for purely intrastate 

business because only indirect effect on interstate commerce

Commerce Clause Jurisprudence
 NLRB v. Jones Laughlin Steel Corp. (1937)

 Stating for first time that Congress can regulate purely 
intrastate activities that have a substantial affect on interstate 
commerce

 US v. Darby (1941) (overruled Dagenhart)

 Wickard v. Filburn (1942) 
 Congress may regulate a purely local activities—acreage limitation 

applied to wheat farming for purely personal consumption—that 
when aggregated, have a substantial impact on interstate commerce
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Commerce Clause Jurisprudence
 United States v. Lopez (1995)

 Congress must show that it actually has a rational basis for creating 
the law under the Commerce Clause 

 The connection between gun control and interstate commerce was 
too attenuated—plus, no commercial activity involved

 United States v. Morrison (2000) 
 Same reasoning in striking down Violence Against Women Act

 Gonzales v. Raich (2005)
 Permitted the regulation of the personal growth and consumption 

of medical marijuana because such activity had a sufficient impact 
on the larger market of controlled substances  (like Wickard)

 Employs rational basis test

Plaintiffs’ Arguments
 Activity is required under the Commerce Clause

 The failure to purchase health care is necessarily 
inactivity

 Congress cannot regulate individuals for merely existing 
within the US; no CC precedent for this

 The failure to purchase health insurance is not 
economic in nature  

 All challenges have been facial challenges (i.e., there 
are no circumstances in which the law could be 
constitutionally applied)
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Defendants’ Arguments
 Economic decisions concerning how individuals choose to 

pay for health care service constitute type of activity and 
have a substantial impact on the interstate health care 
market

 Nearly every individual will inevitably require health care 
services; so there is no opt out, just burden on providers 
that are required to provide uncompensated care

 System won’t work without mandate because with ban on 
pre-existing conditions etc., individuals will have incentive 
to wait until they are sick to get insurance;  insurers will go 
broke

Government’s Argument
 So, mandate is a rational basis for effectuating the 

reforms established by PPACA
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Thomas More Law Center v. Obama 
(E.D. Mich.; Oct. 7, 2010) 

 Motion for Preliminary Injunction
 Upheld constitutionality of the Individual Mandate
 Reasoning:
 How individuals pay for health care services is an 

economic decision that substantially affects interstate 
commerce 

 The uninsured are participants in the market who 
collectively shift billions of dollars onto other market 
participants

 The Individual Mandate is essential to Congress’ 
regulation of a broader interstate market in health care 
services; meets rational basis test

Liberty University v. Geithner
(W.D. Va.; Nov. 30, 2010) 

 Motion to Dismiss
 Upheld constitutionality of the Individual Mandate

 Reasoning: 
 Decisions about how and when to pay for health care 

services are economic activities that in the aggregate 
substantially affect the interstate health care market

 Economic activity need not involve transacting business 
in the marketplace  (see Wickard/Raich)

 The individual mandate is essential to the larger 
regulatory scheme which attempts to reform the 
interstate insurance market to increase the availability 
and affordability of health insurance
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Virginia v. Sebelius 
(E.D. Va.; Dec. 13, 2010)
 Cross Motions for Summary Judgment
 Held the Individual Mandate is unconstitutional
 Struck down the Individual Mandate provision and 

any direct-dependent provisions but did not strike 
down the rest of the PPACA or issue injunction

 Reasoning:
 Neither the Commerce Clause nor the related Necessary 

and Proper Clause grant Congress the power to regulate 
an individual’s lack of economic activity

 The Commerce Clause has never been extended to 
compel an individual to involuntarily purchase a 
commodity in the private market

Florida v. HHS
(N.D. Fla.; Jan. 31, 2011)
 Plaintiffs:  26 states plus 2 individuals and NFIB 
 Motion for Summary Judgment
 Held the Individual Mandate is unconstitutional
 Refused to sever Individual Mandate; struck down 

entire statute; did not issue injunction
 Reasoning
 Activity is required under the Commerce Clause
 The failure to purchase health insurance is not activity 

and has no effect on interstate commerce
 The health care market is not so unique that it justifies 

extending the reach of the Commerce Clause 
 Compare food, housing, other kinds of insurance
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Florida v. HHS
(N.D. Fla.; Jan. 31, 2011)

 The causal link between the status of being uninsured 
and interstate commerce is too attenuated

 Economic “decisions” are not the same as activity
 To say that decisions not to purchase insurance are 

economic activity would give Congress unlimited power 
to regulate anything

 Does not mention rational basis test
 Even though no injunction, opinion suggests that 

government should stop enforcing provisions already 
in effect….

Severability
 When possible, courts should sever an 

unconstitutional provision and leave the remaining 
provisions of the law intact

 No “severability clause” in the PPACA

 Can the PPACA operate as Congress intended without 
the individual mandate? 

 Judge Hudson in Virginia v. Sebelius refused to strike 
down entire statute; insufficient information to guess at 
whether Congress would have passed law without 
mandate
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Severability
 By contrast, Judge Vinson in Florida case struck down 

entire statue because Individual Mandate integral part 
of PPACA and Congress did not intend to enact health 
care reform without the mandate.

 Relied heavily on lack of severability clause

 Turned government’s CC argument on its head

 Also turned presumption in favor of severing on its head

 Judicial activism/politics???

 See political language

Other Constitutional Issues
 Standing and Ripeness

 12 cases have been dismissed so far on such procedural 
grounds

 Employer Coverage Mandate 

 Addressed by Liberty Univ. case (W.D. Virginia)

 Held that a rational basis exists for Congress to conclude 
that, in the aggregate, the terms of health coverage  
employers offer to their employees substantially affects 
interstate commerce

 Regulating the terms by which employers sponsor health 
insurance for their employees is the same as regulating the 
terms of employment (e.g. minimum wage)
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Other Constitutional Issues 
 The Necessary and Proper Clause

 Congress shall have the power to “make all laws which 
shall be necessary and proper for the carrying into 
execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the 
United States, or in any Department or Officer thereof.” 
U.S. Const., Art. I, Sec. 8, cl. 18. 

 Addressed by the N.D. Florida and the E.D. Virginia. 

 Held NPC cannot be used to uphold the Individual 
Mandate because exercise of underlying powers must be 
constitutional

Other Constitutional Issues 
 The Taxing and Spending Clause 

 “Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defense and general welfare of the 
United States; but all duties, imposts and excises shall 
be uniform throughout the United States.”  U.S. Const., 
Art. 1, Sec. 8, cl. 1. 

 Congress’ spending power is implicit in its enumerated 
power to raise revenues. 
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Other Constitutional Issues
 The Spending Clause  

 Plaintiffs’ in Florida case challenged expansion of the nature 
and scope of the Medicaid program as coercive use of federal 
spending power

 Held no violation because states can opt out of the Medicaid 
program

 Taxing Power  

 Judge Hudson rejected government’s argument that the 
Individual Mandate was a permissible use of federal taxing 
power because it is a penalty not a tax

Other Constitutional Issues 
 The Tenth Amendment – “The powers not delegated 

to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

 Addressed by Liberty (W.D. Virginia)

 Held no violation because: 

 The Act is a valid exercise of Congress’ Commerce Clause 
power

 Does not usurp state authority.  States have the option of 
either adopting federal standards for health benefits 
exchanges or passing state laws that satisfactorily 
implement the standards
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Other Constitutional Issues 
 The Establishment Clause 

 Implicated by the religious conscience and health care 
sharing ministry exemptions to the Individual Mandate

 Addressed by the W.D. Virginia

 Held no violation because the exemptions do not 
differentiate based on religious sects

 The Free Exercise Clause 

 Implicated by the PPACA

 Addressed by the W.D. Virginia

 Held no violation because the Act is a neutral law of 
general applicability 

What’s Next?
 Applicability of district court decisions to non-plaintiff 

states?

 Neither  Virginia or Florida courts issued injunction; just 
declaratory judgments

 By striking entire statute, Florida suggests that 
provisions of statute currently in effect are 
unenforceable; that’s how 26 plaintiff states are acting

 But standards for injunction are much different than DJ

 Govt. can point to 2 favorable district court decisions; so 
it  has solid grounds for proceeding until consistent 
appellate decisions or Supremes weigh in
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What’s Next?
 Review by the federal courts of appeals

 The Fourth and Sixth Circuits have granted expedited 
review of the issue 

 Direct review by the Supreme Court of the 
constitutional challenges bypassing the circuit courts 
is unlikely

 Formal request by Virginia AG Ken Cuccinelli

 Florida expected to do the same

 Must be of such “imperative importance” to justify 
deviation from normal appellate practice

What’s Next?
 Appellate cases will be fast tracked

 Court will likely want to see arguments developed in 
courts of appeals
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United States 
Supreme 

Court

U.S. Court of 
Appeals for the 
Fourth Circuit

U.S. District  
Court for the 

Eastern District 
of Virginia

U.S. District 
Court for the 

Western District 
of Virginia

U.S. Court of 
Appeals for the 

Sixth Circuit

U.S. District 
Court for the 

Eastern District 
of Michigan

U.S. Court of 
Appeals for the 

Eleventh Circuit

U.S. District Court 
for the Northern 

District of Florida

What’s Next?
 Petition(s) for Certiorari (“cert”) following decision(s) 

by circuit court(s)

 Minimum of 4 Justices required to grant cert

 Cases involving important constitutional questions over 
which the circuit courts disagree are most likely to be 
granted cert

 Possible swing votes

 Justice Kennedy 

 Justice Breyer

 Justice Kagan has not recused herself
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Timing
 If the Fourth Circuit issues a decision this year, there 

would be enough time for the Supreme Court to review 
the decision during its 2011-2012 term

 2012 Presidential Election

 Review may be more likely during the 2012-2013 term
 The Supreme Court may decide to wait for the views of more than 

one court of appeals

 The losing party of a panel decision at the appellate level may seek 
review from the full appeals court prior to petitioning for cert from 
the Supreme Court

Final Comments
 On the merits, PPACA should be upheld

 Activity argument is red herring; Constitution doesn’t 
use the word “activity” or “activities”

 Congress clearly has the authority to regulate health 
insurance and health care markets

 Individual mandate is rational means of accomplishing 
purposes of statute

 No precedent for applying CC to failure to act doesn’t 
mean Congress does not have the authority to regulate
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Final Comments
 Real question is whether individual mandate violates 

the 14th Amendment—but see Jacobson v. Mass. 
Permitting state-imposed compulsory vaccinations

 But activity vs. inactivity issue provides opening for  
striking down mandate

 No severability clause was huge mistake; but still a big 
stretch to strike down entire law

 Who says judges aren’t political?  2 that struck it down 
are Republicans; 2 that upheld are Dems

Final Comments
 Case will test core principles of conservative wing of  

Court

 Abhorrence of “judicial activism” and second-guessing 
of Congress

 States and individual rights

 Strict constructionism

 Credibility of Court at stake—Bush v. Gore revisited???

 And what about Social Security?
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Follow-Up Questions
Contact:

Rob Portman

Powers Pyles Sutter & Verville PC

1501 M Street, NW

Washington, DC  20005

rob.portman@ppsv.com

W) 202-872-6756

C) 301-922-5832

F) 202-785-1756


